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MEMORANDUM
TO: Council Members
FROM: Laura Robinson, Program Liaison Coordinator

SUBJECT: Presentation on Indian Treaty Rights and Intersection with the
Northwest Power Act

BACKGROUND:

Presenter:  Charles “Jody” Calica, Vice Chair, Warm Springs Tribal Council
John Ogan, Legal Counsel, Warm Springs Tribe

Summary: Jody Calica has been the Tribal Council Representative of the Simnasho
District of the Warm Springs Reservation since 2016. Previously, Jody
was the Education Director for the Tribe, Municipal Manager, Natural
Resources General Manager, and Chief Operations Officer, as well as the
Secretary-Treasurer/Chief Executive Officer for three consecutive Tribal
Council terms. John Ogan is a tribal attorney who works to protect treaty
rights and advance the legal rights of tribes. Together, Jody and John will
share with the Council Members a briefing on the treaty rights of the Warm
Springs Tribe and how those treaty rights affect fish and wildlife and other
natural resource decisions in the Basin. The Northwest Power Act
connects the Council to the tribes and their legal rights in a number of
provisions (see staff document of all references to the responsibilities to
the Native American Tribes in the Northwest Power Act).

Relevance: The Confederated Tribes of Warm Springs Reservation are one of the
federally-recognized Columbia River Basin Tribes. Under the Northwest
Power Act the Council must provide for the participation of and
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consultation with the federally-recognized tribes in the Basin as the
Council develops the Fish and Wildlife Program and Power Plan.

Background: Three bands create the Confederated Tribes of the Warm Springs: the
Wascoes, the Warm Springs, and the Paiutes. The reservation is located
in north-central Oregon and is bordered by the Cascade Mountain Range
on the west, including the summit of Mount Jefferson, and the Deschutes
River to the east.

The Treaty of 1855, also known as the Treaty of the Middle Oregon
Tribes, defined 640,000 acres of reservation land and affirmed the rights
of the tribes to harvest fish, game, and other foods, such as roots and
berries, on the “usual and accustomed” lands outside of the reservation
boundary. Also in signing the Treaty of 1855, the Tribe ceded over 10
million acres of land. The June 25, 1855 treaty was the final in a collection
of four treaties negotiated and signed in the spring of 1855 with tribes of
the Columbia Plateau.

The tribal government was established in 1938 and is led by an 11-
member Tribal Council which includes three hereditary chiefs. Today the
Warm Springs Tribe has over 5,000 citizens, most of whom live on the
reservation, with the majority under 25-years old.

The Natural Resources Department is the Tribe’s largest department and
it implements projects in the Deschutes, Hood, John Day, Willamette, and
Fifteenmile subbasins, focusing on anadromous and resident fish and
wildlife species.

More Info:
e June 6, 2016 presentation to the Council
e Website for the Confederated Tribes of the Warm Springs
e Treaty of 1855



https://www.nwcouncil.org/sites/default/files/1_21.pdf
https://warmsprings-nsn.gov/
https://warmsprings-nsn.gov/treaty-documents/treaty-of-1855/
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» In 1855, the United States entered Into
several treaties with Indian tribes and
bands living along the Columbia River
and its tributaries in what are now the
states of Oregon, Washington and Idaho.

» The 1855 treaties were cession
agreements in which the Tribes reserved
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» The treaties expressly
provide: "That the exclusive
right of taking fish in the
streams running through
and bordering said
reservation is hereby

secured to said Indians;
and at all other usual and
accustomed stations, in
ommon with the citizens
ited States [or
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» They are property
rights protected by
the Fifth Amendment
of the Constitution.
Menominee Tribe v.
U.S. (1963).

Include, right to have
fish available for
est; access;

NATURE AND SCOPE
OF THE FISHING RIGHT 7



TREATY RIGHT TO HABITAT PROTECTION
AFFIRMED BY SCOTUS ON JUNE 11, 2018



THE CASE DEALT WITH STATE OWNED /
BLOCKING CULVERTS BUT THE LEGAL
PRINCIPLE IS BROADER — HOW BROAD?



1918 - Congress allows the states of Oregon
and Washington to enter into an interstate
compact for the purpose of jointly
regulating commercial fisheries in the
Columbia River.

he Columbia



The states attempt to enforce these regulations
on tribal fishermen, confrontations ensue and
tensions run high.




In September, 1968, the United States files suit in
federal district court in Oregon against the State
of Oregon to enforce Indian off-reservation
fishing rights in the Columbia River Basin (United

tes v. Oregon).




The tribes have a right to a fair share of the
avallable harvest and the state is limited in its
power to regulate the exercise of the




That it is patently unfair to
manage the Columbia
Basin salmon such that few
fish survive to reach the
tribes' usual and
accustomed fishing places.

That the tribes have an
absolute right to that fishery
and thus are entitled to a
fair share of the fish
produced by the Columbia
River system.

That in regulating tribal

fisheries for conservation
poses, the protection of
ights must be
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The State of Washington intervenes in U.S. v. Oregon
e Tribes’ attempt to apply the Boldt




"The Indian treaty fishermen
are entitled to have the
opportunity to take up to
50% of the spring chinook

- run destined to reach the

tribes' usual and

accustomed grounds and
ations. By destined to
am referring to
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Treaty fishing rights are federal property
rights

Right to harvest up to 50% (counting prior
Interceptions against non-treaty share)

Tribes have right to co-manage with
states and self-regulate their fisheries

Ight includes right to harvestable
1join state actions

SUMMARIZING KEY

TREATY RIGHT
CONCEPTS IMPORTANT
IN NWPA
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AND WILDLIFE PROGRAM



Program measures must be consistent with legal rights of
Tribes

Program measures based on best available scientific
knowledge

Council to consult with agencies and Tribes during
dment process

ations addressed with due weight

NWPA FISH AND WILDLIFE PROGRAM
AMENDMENT PROCESS



2018-2027 US v. OR Management Agreement — provides for
harvest and hatchery production

Tributary habitat protection and restoration programs —
watershed scale and ongoing

Lamprey protection and restoration
Wildlife and non-ESA species are valued and invested in

Seek more efficient implementation to maximize
investment in biological benefits

e on hydro operations that optimize a balance
2nefit, responsiveness to Court,
H»nsequences on BPA and

EXISTING AND FUTURE
ACTIVITIES OF WARM
SPRINGS AND OTHER TRIBES
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QUESTIONS OR COMMENTS



THE END


http://nwtreatytribes.org/video-nisqually-tribe-tracking-historic-pink-run/
https://creativecommons.org/licenses/by/3.0/
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