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BACKGROUND

Statutory authority: The Northwest Power Act directs the Council to develop
a “program to protect, mitigate, and enhance fish and wildlife including related
spawning grounds and habitat on the Columbia River and its tributaries.” See 16
U.S.C. section 839b(h)(1)(A). The Act also directs to Council to develop “a general
scheme for implementing conservation measures and developing resources
pursuant to section 6 of the Act to reduce or meet the Administrator’s obligations
with due consideration by the Council for (a) environmental quality, (b)
compatibility with the existing regional power system, (c) protection, mitigation,
and enhancement of fish and wildlife and related spawning grounds and habitat,
including sufficient quantity and quality of flows for successful migration,
survival, and propagation of anadromous fish, and (d) other criteria which may be
set forth in the plan.” See 16 U.S.C. section 839b(¢e)(2).

1988 protected areas rule: In August of 1988, the Council amended its fish
and wildlife program and power plan to designated approximately 44,000 miles of
Northwest streams as “protected areas.” Protected areas are river reaches which
contain important habitat for certain valued species of fish and wildlife. Reaches
are identified as protected for anadromous fish or resident fish or wildlife or some
combination of these categories. The Council maintains a data base which lists
the designation for each reach and the specific species of concern on each reach.

Protected areas designations basically apply to new hydroelectric projects
only. Dams in existence or licensed as of August 10, 1988 are not covered by the
protected areas rule. In addition the protected areas rule provides that developers
may seek exemption from the Council for a project with “exceptional fish and
wildlife benefits.”

Previous amendments to protected areas: The protected areas rule
recognizes that amendments to the protected areas designations will be needed

from time to time. The rule commits the Council to taking up proposed
amendments “on a regular schedule” and also allows amendments to be
considered on an expedited basis when there is a need to do so.
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A special expedited amendment process was conducted in early 1989 on a
small number of changes. The first regular amendment process was begun in the |
fall of 1989 and concluded with the issuance of final amendments and a response
to comments in August, 1990. The rulemaking described in this document was
the second regular amendment process.

N

1991-1992 amendment process: In August of 1991, the Council announced
that it would receive petitions for amendment to be considered in 1992. Petitions
were received through November 15, 1991. Each petition was referred for review
and recommendations to the protected areas coordinating agency in the state
affected by the petition. In the case of these amendments, the coordinating
agencies were the Idaho Department of Fish and Game and the Washington
Department of Wildlife.

On the basis of these petitions, on February 12, 1992, the Council voted to
initiate rulemaking pursuant to section 4(d)(1) of the Northwest Power Act to
consider amending the protected areas provisions of the Council’'s Fish and
Wildlife Program and the 1991 Northwest Power Plan. :

During the rulemaking, public comment was received on the proposed
amendments through Friday, May 1, 1992. During this period, public hearings on
the proposed amendments were held at the following locations:

N
Bozeman, Montana March 11, 1992 S
Boise, Idaho April 1, 1992
Idaho Falls, Idaho April 2, 1992
Warm Springs, Oregon April 9, 1992
Seattle, Washington April 16, 1992

A final decision on the proposed amendments to protected areas was
approved by the Council at its June 10 meeting in Post Falls, Idaho.

Because of the large number of comments, the summaries of comments
which appear below do not list all of the commentors on each of the proposed
changes. However, each comment received by the Council was taken into
consideration and has been included in the record of this rulemaking.

COMMENTS AND RESPONSES:

Note: In this rulemaking, no changes were proposed for protected areas in
Montana or Oregon.

Page 3 of 18 NWPPC. 1992. Response to comments: 1992 protected areas rulemaking (92-26).




Washington:

1. Teanaway River, Middle Fork (Kittitas County), from mouth to
headwaters. Reach No. 1703000103000.00; ID No. 11953. Currently protected
for anadromous fish (summer steelhead), resident fish, and wildlife from river mile
O to river mile 7.5; unprotected above river mile 7.5. Petition would add protection
for resident wildlife from river mile 7.5 to headwaters, a distance of approximately
7.5 miles. Submitted by Alpine Lakes Protection Society. No pending hydro
projects.

Supported by Washington Department of Wildlife, U.S. Bureau of Indian
Affairs, Sierra Club, Friends of the Earth, Northwest Rivers Council, and other
commentors. No opposition. Reach is currently proposed for National Wild and
Scenic River designation. Contains nesting area for the harlequin duck, a species
of special concern for Washington. May also contain spotted owl habitat. One
Department of Wildlife -biologist commented that the reach is potential steelhead
habitat.

Council response: Although the petition is not opposed, the Council is
concerned that areas added to the protected areas designations meet the same
criteria as those originally approved for this designation. The Council has
requested the Washington Department of Wildlife to review the proposed change
using the original protected areas criteria. The Council has deferred a decision on
the petition until September, 1992, in order to allow time for this review. A
supplementary decision and response to comments will be issued at the time of
the Council’s decision.

2. Teanaway River, West Fork (Kittitas County), from mouth to
headwaters. Reach No. 1703000103100.00; ID No. 11954. Currently protected
for anadromous fish (summer steelhead), resident fish, and wildlife from river mile
O to river mile 5.8; unprotected above river mile 5.8. Petition would add protection
for resident wildlife from river mile 5.8 to headwaters, a distance of approximately
9 miles. Submitted by Alpine Lakes Protection Society. No pending hydro
projects.

Supported by Washington Department of Wildlife, U.S. Bureau of Indian
Affairs, Sierra Club, Friends of the Earth, Northwest Rivers Council, and other
commentors. Reach is currently proposed for National Wild and Scenic River
designation. Contains nesting area for the harlequin duck, a species of special -
concern for Washington. May also contain spotted owl habitat.

Council response: Although the petition is not opposed, the Council is
concerned that areas added to the protected areas designations meet the same
criteria as those originally approved for this designation. The Council has
requested the Washington Department of Wildlife to review the proposed change
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using the original protected areas criteria. The Council has deferred a decision on
the petition until September, 1992, in order to allow time for this review. A
supplementary decision and response to comments will be issued at the time of
the Council’s decision.

3. Upper Cowlitz River Basin above Mayfield Dam (primarily in Lewis
County, although some affected reaches are in Skamania County). Currently,
some of these reaches are unprotected, some are protected for resident fish and
wildlife, and some for wildlife only. Petition would add protection for anadromous
fish to all reaches accessible to anadromous fish if they were reintroduced in the
upper basin. A reintroduction of anadromous fish has been proposed and is now
under study. The petition includes all reaches on the Cowlitz, Cispus, and
Tilton Rivers and all of their tributaries above Mayfield Dam which would be
accessible to anadromous fish. Submitted by National Marine Fisheries Service.

There are a number of pending hydro projects in the Upper Cowlitz Basin.
The rule proposed that projects which have received preliminary permits prior to
February 12, 1992 (the date the Council entered rulemaking) would be
grandfathered, assuming that they were not in an area already protected for
resident fish or wildlife.

Supported- by NMFS, Washington Department of Wildlife, Washington
Department of Fisheries, U.S. Bureau of Indian Affairs, U.S. Fish and Wildlife
Service, and various individuals and environmental groups including Northwest
Rivers Council, Friends of the Earth, and the Sierra Club. These commentors
were in agreement about the high potential of this habitat for salmon and
steelhead.

In 1991, Permit/Engineering received preliminary permits on ten hydro sites
in the Upper Cowlitz. Lewis County PUD subsequently filed competing
applications with FERC for projects at the same ten sites. The PUD applications
for preliminary permits were not filed until 1992, and were not approved by FERC
until after the Council had entered rulemaking on these protected areas changes.
In its comments, Lewis County PUD has requested that the Council allow it to
proceed with further consideration of the projects, noting its past record of
environmental protection.

Eight of the proposed projects are located on reaches which are already
protected for resident fish or wildlife. Two of the proposed projects (Silver Creek
and Willame Creek) are located on reaches which are not now protected. At this
time, it has not been determined how far up Silver Creek and Willame Creek
anadromous fish will be able to travel. Until this determination is made, it is not
possible to say whether the projects proposed on Silver Creek and Willame Creek
will be within the reaches affected by this change.

4
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Council response: The Council approved the changes as proposed. The use
of these reaches by anadromous fish prior to the construction of Mayfield and
Mossyrock Dams provides good evidence that these reaches are suitable habitat
for anadromous fish.

The Council did not agree to create special transition provisions to
“grandfather” the ten projects which for which preliminary permits have been
obtained. Eight of these ten are in areas already designated as protected. This
means that these eight were proposed in areas of high-value fish and wildlife
habitat that, prior to any consideration of potential anadromous fish habitat, had
already been designated by the Council as areas in which hydroelectric
development would pose an unacceptable risk of loss.

In its 1990 amendments to protected areas, the Council agreed that
developers should be able to rely on the protected areas designations as a guide to
project areas which are acceptable to the Council. On the other hand, the Council
recognized that the protected areas designations would continue to require
updating, and that reaches once designated as unprotected might, as a result of
additional information, be designated as protected. The Council therefore adopted
a transition provision which exempts from the new designation projects in areas
which are initially unprotected but are designated as protected before the project
is complete. This transition provision appears in the Fish and Wildlife Program at
section 1103(b)(5)(b).

The exemption applies to projects where the developer had obtained a
preliminary permit from the Federal Energy Regulatory Commission or had filed a
license application with the Commission prior to the time the Council entered
rulemaking on the change. In this instance, the Council entered rulemaking on
February 12. The Lewis County PUD did not have either a preliminary permit or a
pending license application on that date.

Although the Council has carefully considered the comments of the Lewis
PUD, the Council does not find that the facts of this case justify revising the
transition language to provide special treatment to these projects. Anadromous
fish habitat is already limited, and habitat below Bonneville Dam is especially
valuable. The Council believes that the existing transition provision continues to
strike a reasonable balance between the need for habltat protection and the need
for reliable guidance to developers.

The Council recognizes that the reintroduction of anadromous fish to the
Upper Cowlitz Basin was made feasible by the construction of the Cowlitz Falls
Dam, a project of the Lewis County PUD. The PUD has demonstrated its ability to
work cooperatively to resolve environmental concems and, in its comments, has
suggested that there may be ways in which some of the projects in the Upper
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Cowlitz Basin for which it has obtained preliminary permits may be able to

provide significant benefits for anadromous fish. ~

"/
The Council’s decision here, that the transition provisions will not be

expanded, does not preclude Lewis County PUD from filing later petitions for
exemption of particular projects based on exceptional benefits for fish and wildlife.
However, all parties should be aware that the standard for exemption based on
exceptional benefits is very demanding and the Council expresses no opinion
about whether any of the projects now proposed for protected areas in the Upper
Cowlitz Basin could meet this standard.

4. Little Mashel River (Pierce County) from mouth to headwaters. Reach
No. 1711001503400.00; ID No. 24407. Currently protected for anadromous fish
and resident fish and wildlife over entire 7.6 mile reach. Petition would change
that portion of the reach from river mile 0.7 to river mile 1.2 to unprotected, and
that portion of the reach above river mile 1.2 would be protected for resident fish
and wildlife. Petition based on developer studies showing no anadromous fish
passage above river mile 0.7, and low habitat value for resident fish and wildlife
from river mile 0.7 to river mile 1.2. Submitted by Harza Northwest for Ohop
Mutual Light Company.

The proposed change was supported or not opposed by Washington
Department of Fisheries, Washington Department of Wildlife, and U.S. Fish and
Wildlife Service. Opposed by U.S. Bureau of Indian Affairs on grounds that the
project may affect treaty rights (no further explanation given). N

The proposed change is opposed by the Northwest Rivers Council, the Sierra
Club, Friends of the Earth, and other commentors on grounds that development
could affect water temperatures and spawning conditions for anadromous fish,
that development violates the Nisqually River Management Plan, and that
development will affect the abundance of wildlife in the general vicinity of the
project. '

Council response: The Council adopted the change.

Although the record showed that high-value habitat was present at portions
of the reach, the developer presented information showing that, because of the
high-gradient slope in the immediate area of the project, the project itself would
not be located in the high-value habitat. The fish and wildlife agencies concurred
with this finding and were not opposed to the proposed change.

The Council seeks to pay careful attention to treaty rights, and appreciates
the advice of the BIA that the project could affect treaty rights. However, there
was no indication of what treaty rights were at stake or how the Council’s decision
might affect them. In making decisions on protected areas, the Council’s primary
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focus is on habitat impacts, not on whether particular projects ought to be
licensed. The licensing decision remains one for the FERC. The Council
anticipates that the BIA will have full opportunity to raise any treaty concerns as
part of that licensing process.

The Council requested comment from the Nisqually River Commission
regarding the effect of the proposed change on the Nisqually River Management
Plan. Since we have received no objection from the Nisqually River Commission,
the Council assumes that the Commission does not oppose this change.

5. Methow Basin tributaries (Okanogan County) Currently, some of these
reaches are unprotected, and some are protected for wildlife only. Petition would
add protection for anadromous fish to all reaches accessible to anadromous fish.
In the absence of information about the existing barriers to anadromous fish
passage, the full extent of each reach would be designated as protected for
anadromous fish. Submitted by Okanogan Wilderness League, based on
observations of anadromous fish redds (steelhead and spring chinook) in the area
and the historical use of these streams by anadromous fish.

Washington Department of Fisheries notes that it has insufficient
information about salmon and steelhead access. The Department recommends
that a decision be postponed until after habitat issues are addressed in Phase
Three. Washington Department of Wildlife supports the change and reports
extensive studies of anadromous fish habitat in the Methow River Basin. The
Washington Department of Wildlife recommends specific changes based on these
studies.

The Okanogan County Commissioners note that the Methow River Basin
has been designated as a Pilot River Project and that the Basin also been
designated a ground water management area. The efforts resulting from both
designations are being coordinated to explore thoroughly all considerations for use
of the Basin. They request that the Council take no action until these studies are
complete. Friends of the Earth supports proposed changes based on Forest
Service data showing anadromous fish use. Friends of the Methow support and
suggest several other reaches which should also be protected in the Methow
Basin. Northwest Rivers Council and Sierra Club support and note that several of
the reaches are proposed for National Wild and Scenic designation. Several
parties stated that the Council should revise the scale of its protected areas
database to include the smaller streams in the Methow Basin. The Business -
Caucus of the Methow River Basin Pilot Planning Project commented that the
Council’s action is premature as the Basin's planning committee has not
completed its work and needs to keep as many options as possible open. The
petition was opposed by several parties on the grounds that it would interfere with
water rights or local planning efforts.
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Council response: The Council chose not to make a final decision in this
rulemaking on revising the areas protected for anadromous fish in the Methow
River Basin, but intends to incorporate the proposed changes in the general
revision of areas protected for anadromous fish. This revision is tentatively
scheduled to be before the Council in the fall of 1992. The new revision will be
based on a more detailed map scale, which will allow more accurate identification
of smaller reaches. Delaying the changes until the general revisions will also allow
the fish and wildlife agencies to review information on the existing use of reaches
in the basin by anadromous fish and come to agreement on the extent of
anadromous fish habitat present in the basin.

6. Clearwater Creek. (Whatcom County) Reach No. 1711000408800.00;
ID No. 25756. Currently protected for resident fish and wildlife from mouth to
Rocky Cr., a reach of 7.7 miles. Petition would change entire reach to
unprotected. Petition based on studies showing low habitat values for resident
fish and wildlife in reach. Submitted by Nooksack River Hydro.

Washington Department of Wildlife notes close cooperation from developer
in conducting requested studies. Wildlife supports the proposed change based on
data from developer studies. Reach status has been changed to “sensitive” in
Draft Washington State Hydropower Development/Resource Protection Plan, a
status which would allow hydro development. Washington Department of
Fisheries has no comment since reach is presently not accessible to anadromous
fish. U.S. Fish and Wildlife Service does not support change in current
designation of the reach, but believes this particular project could be constructed
in a manner consistent with the designation. U.S. Bureau of Indian Affairs
opposes, citing “treaty rights issues”. Lummi Tribe and the Nooksack Tribe
oppose based on potential for restoration of anadromous fish runs to the area.
Northwest Rivers Council, Friends of the Earth, and the Sierra Club oppose, for
several reasons, especially on the ground that current low habitat value is the
result of seasonal flooding from which the reach is likely to recover. Several
individual commentors raised similar concerns. :

Council response: Accept proposed change. Although there is disagreement
among the agencies, the Washington Department of Wildlife is the one most
familiar with the project and has worked closely with the developer. Wildlife
supports the proposed change.

The petition shows that the proposed project has taken into consideration
the possibility that anadromous fish may be reintroduced in the area. The
powerhouse has been located above the primary spawning area on Clearwater
Creek to minimize the potential impact on anadromous fish if they are
reintroduced into the area. ~
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